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FOIA Request No. F-15-00072. 

On January 20, 2015, the Agency responded to your FOIA request and informed you that 
the information you requested is exempt from disclosure pursuant to Exemption (b)(5) of the 
FOIA. Initial Determination (FOlA Request No. F-15-00072). The Agency further informed 
you that it would neither confirm nor deny the existence of Sensitive Application Warning System 
("SAWS") records pertaining to particular patent applications. See Initial Determination (FOIA 
Request No. F-15-00072). 

Appeal 

The pending appeal is from the USPTO's January 20. 2015 initial determination in response to 
your FOIA request. See FOIA Appeal No. A-IS-OOOI3. In your appeal you stale that "the 
USPTO's initial decision is in error because the deliberative process privilege does not apply to 
documents reflecting the application of an existing policy or program. such as the SAWS 
program. to a particular factual situation. such as a specific patent application." FOIA Appeal 
No. A-15-00013. 

For the reasons set forth below, the appeal is denied. 

Exemption 5 

Congress understood that government could not function effectively if public access to 
documents were granted indiscriminately. See Schell v. Health & Human Servs., 843 F. 2d 933. 
937 (6th Cir. 1988). Thus, Congress sought a workable balance between the right of the public to 
be kept intormed and the need of the government to keep sensitive information in confidence to 
the extent necessary to permit democracy to function. See id. (citing H.R. No. 1497, 89th Cong., 
2d Sess. II). Congress achieved this balance by providing nine statutory exemptions from 
disclosure. See id. (citing 5 V.S.c. § 552(b) (1982)). 

Exemption 5 of the FOIA excludes from disclosure "inter-agency or intra-agency memorandums 
or letters which would not be available by law to a party other than an agency in litigation with 
the agency." 5 U.S.c. § 552(b)(5). This exemption applies to information that is "normally 
privileged in the civil discovery context" and "Congress had the Government's executive 
privilege specifically in mind in adopting Exemption 5." See Nat'J Labor Relations Bd. v. Sears, 
Roebuck & Co., 421 U.S. 132, 149-150 (1975). The executive privilege includes several types of 
privileges, to include a quasi-judicial privilege and the deliberative process privilege. See 
Sikorsky Aircraft Co. v. United States, 106 Fed.CI. 571, 575-576 (Fed.CI. 2012). Each of these 
privileges applies here and will be addressed in turn. 

I. Quasi-Judicial Privilege 

The quasi-judicial privilege protects from disclosure the mental processes of officials who are 

exercising a quasi-judicial function. See We�·tem Electric Co. v. Piezo Tech., 860 F.2d 428, 431 
(Fed. Cir. 1988); see also Grasty v. United States Patent & Trademark Office, 2005 WL 
1155753, *5 (E.n. Pa. 2005) (a government official exercising quasi-judicial functions is entitled 
to quasi-judicial immunity). A failure to protect these mental processes from disclosure would 
















































































































































































